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Introduction

5.1 There are many reasons why people ‘go to law’. Not all of them are 
well thought out, and many people have later regret ted doing so in 
haste. It is sens ible, there fore, to consider care fully whether an 
applic a tion to the Court of Protection is neces sary as a matter of law, 
or appro pri ate as being in the person’s best interests.

5.2  The matters to think through before apply ing include the 
follow ing:

JURISDICTION

Does the 
Court of 
Protection 
have 
juris dic tion 
to consider 
the proposed 
applic a tion?

• There is little point apply ing to the court unless it has 
power to grant the remedy sought.
• The court’s juris dic tion is defined by the Mental 
Capacity Act (MCA) 2005. Most obvi ously, it is a 
juris dic tion exer cis able only over people who lack (or, on 
an interim basis, appear to lack) capa city.
• Remember that a person must be assumed to have 
capa city unless it is estab lished that they lack capa city. 
Furthermore, a person is not to be treated as being unable 
to make their own decision unless all prac tic able steps to 
help them to do so have been taken without success, or 
merely because they make or propose making an unwise 
decision.

• Even if the person is inca pa cit ated, certain family law 
matters (such as consent ing to the making of an adop tion 
order) and Mental Health Act (MHA) matters (treat ment 
without consent under that Act) are excluded from its 
juris dic tion: see sections 27 and 28.
• Depending on the type of decision to be made, the 
court’s juris dic tion may be restric ted to inca pa cit ated 
adults (eg stat utory wills, lasting powers of attor ney 
(LPAs)), to persons aged 16 or over (eg treat ment or care 
issues) or avail able to people of all ages (prop erty and 
finan cial affairs matters where the child’s inca pa city is 
likely to last into adult hood).
• Court of Protection Rules (COPR) 2007 SI No 1744 
r87 and Practice Direction (PD) 12B contain provi sions 
for disput ing the court’s juris dic tion.

33132.indb   118 09/12/2016   16:11



Is an applic a tion appro pri ate?    119

LEGAL NECESSITY

Is an 
applic a tion 
neces sary?

In various situ ations, an applic a tion is a legal neces sity. 
For example, in the personal welfare sphere, a case 
involving non-therapeutic ster il isa tion or organ 
dona tion; in the finan cial sphere, situ ations where there 
is a need for someone with capa city to manage an 
inca pa cit ated person’s prop erty.

APPROPRIATENESS

Is an 
applic a tion 
appro pri ate?

Even if an applic a tion is not neces sary, it may still be 
appro pri ate to apply because an applic a tion is reas on ably 
believed to be in the relev ant person’s best interests.
This is case-specific and depends on many things. For 
example:
• Whether what is required can be done lawfully and in 
the person’s best interests without the court’s 
involve ment (ask what is in their best interests having 
regard to their legal rights and circum stances).
• The person’s wishes, feel ings, beliefs and values and all 
of the other relev ant circum stances.
• The likely bene fits for the person concerned (ask in 
what ways the applic a tion will benefit them).
• The likely cost for the person concerned, not just 
finan cially but emotion ally if personal or family discord is 
likely to result (ask in what ways the applic a tion may 
cause them harm).
• The afford ab il ity of proceed ings for the relev ant person. 
Even relat ively modest costs may be unaff ord able. The 
Court of Protection has the same status as the High 
Court and the fees charged for applic a tions, legal 
assist ance and reports tend to reflect this. It is essen tial 
to avoid Jarndyce v Jarndyce situ ations where the costs of 
litig a tion approach or exceed the value of the estate. 
Everyone involved is under a duty to deal with the 
under ly ing issues in a propor tion ate and cost-effective 
manner.
• Who is at risk of bearing the litig a tion costs. It should 
not be assumed that whatever the merits of the 
applic a tion each party will pay their own litig a tion costs 
or that the costs will be recov er able from the 
inca pa cit ated person’s estate. The rules enable the court 
to have regard to the conduct of the parties, which 
includes their conduct before as well as during the 
proceed ings, whether it was reas on able for them to raise, 
pursue or contest a partic u lar issue, etc.

continued
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• The strength of the evid ence and the chances of the 
applic a tion succeed ing (is there suffi cient evid ence in 
support of it and is the court likely to be persuaded to 
exer cise its powers?).
• The suit ab il ity and appro pri ate ness of the applic ant 
(ought it to be obvious that another person such as a 
spouse or partner is better placed to apply and will 
reas on ably object?).
• Relevant guid ance in the Codes of Practice.
• The avail ab il ity of more appro pri ate altern at ive 
proced ures or remed ies:

– Can the matter wait until the person recov ers capa city 
and is able to take the decision for them selves?
– Is this the simplest and most appro pri ate legal way to 
address this person’s needs?
– Can the purpose which the applic ant has in mind be 
as effect ively achieved in another way which is less 
restrict ive of the person’s rights and freedom of action?
– Where relev ant, does the person still have capa city to 
complete an LPA or advance decision?
– Can what is proposed lawfully and appro pri ately be 
done in the person’s best interests under MCA 2005 s5?
– Does anyone such as an attor ney or deputy already 
have author ity to make this decision for the person?
– Is it more appro pri ate to proceed under a differ ent 
statute, eg guard i an ship under the MHA 1983, the 
Children Act 1989 or public health legis la tion?
– If the matter is conten tious, are discus sions and 
nego ti ations really at an end? Is there a possib il ity of 
medi ation? Would the appoint ment of an inde pend ent 
mental capa city advoc ate (IMCA) or a person with a 
similar inde pend ent role help?

PERMISSION

If permis sion 
to make the 
applic a tion is 
required, is it 
likely to be 
granted?

• In order to prevent applic a tions which are frivol ous, 
vexa tious, an abuse of process or other wise an 
ille git im ate inter fer ence with the interests and rights of 
the relev ant person, the court’s permis sion is required to 
make some applic a tions: see MCA 2005 s50 and COPR 
rr50–52.
• When decid ing whether to grant permis sion, MCA 
2005 s50(3) requires the court to consider:

(a) the applic ant’s connec tion with the person 
concerned;

(b) the reasons for the asking the court to appoint a 
deputy to make personal welfare decisions for the 
person concerned;
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(c) in what ways the person concerned will benefit 
from having a deputy appoin ted to make personal 
welfare decisions for them;

(d) whether those bene fits can be achieved in any 
other way.

• Even when permis sion is required, it is simply a filter ing 
stage. Permission ought to be granted where, having regard 
to these and any other relev ant consid er a tions, on the 
mater ial avail able to the court the applic a tion deserves 
fuller invest ig a tion by it and, real ist ic ally, the order sought 
may be in the best interests of the relev ant person.

Maxims and prin ciples

5.3 Opinion varies other wise it would not be an opinion. Having acknow-
ledged that, there is a good case for saying that the follow ing common-
sense maxims and prin ciples have proved their utility when it comes 
to reflect ing on whether to inter vene in someone else’s life:

1) First, do no harm – there are many we cannot help, but none we 
cannot avoid harming. This prin ciple is as import ant to the prac-
tice of law as it is to the prac tice of medi cine.1

2) Give due weight to the import ance for the person concerned of 
their liberty and wish to determ ine their own course in life.

3) In order to avoid disap point ment later, be real istic about the proper 
func tion of the law and its limits. One can legis late for marriage 
but not for a happy marriage. The law provides a useful frame work 
for managing conflict, confer ring author ity, enfor cing legal duties 
and restrain ing the unlaw ful exer cise of power. It cannot solve 
family conflict and under ly ing resent ment, that feeling of not 
being a loved or favoured child, a scarcity of resources, the disease 
process itself or the fact that the person concerned must soon die.

4) Accept that risk cannot be avoided. All personal welfare decisions 
involve balan cing compet ing risks of which the risk to the person’s 
phys ical safety is but one. Where appro pri ate, in order to avoid 
prac tising too defens ively consider apply ing (or apply ing in the 
altern at ive) for a declar a tion that it is lawful and in the person’s 
best interests to take the conven tional safe guard ing risk rather 

 1 ‘The wicked are wicked, no doubt, and they go astray and they fall, and they 
come by their deserts; but who can tell the mischief which the very virtu ous 
do?,’ Thackeray, The Newcomes, Book 1 chapter 20. There is a great deal to be 
said for ‘legal homeo pathy’: the applic a tion of minute, sub-clinical, doses of 
law. That is tongue-in-cheek, but the light est touch is often the best.
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than to avoid it (by, for example, separ at ing them from their life-
partner and remov ing them to a care home). Let the judge take 
the strain; that is why they are there.

5) Consider the adequacy of your evid ence.

Considering the evid ence

5.4 Lawyers spend much time discuss ing new case-law and the nuances 
of partic u lar sections. However, for every case lost on a point of law, 
a thou sand are lost for want of evid ence; and a few more for proced-
ural reasons such as missing time-limits and non-compliance with 
direc tions.

5.5  The lawyers’ old maxim ‘only a fool bags himself as a brief ’ 
acknow ledges that every one finds it diffi cult to be object ive about a 
case in which they have a strong personal interest.

5.6  Much litig a tion in the Court of Protection is the result of historic 
family tensions, in partic u lar disagree ments between siblings and 
step-relations. Strained rela tion ships over many years now colour 
each child’s personal assess ment of the evid ence as to which of them 
is best placed to take on day-to-day decision-making for an inca pa cit-
ated parent.

5.7  Where there are long stand ing family issues and an applic a tion is 
likely to be opposed, it is sens ible to take legal advice on the evid ence 
and merits of a possible applic a tion. Litigation is easy to start, often 
demand ing to pursue and some times costly to with draw or settle.

5.8  Given human nature, it is also often quite easy for a person to 
satisfy them selves that an applic a tion for a proposed gift or will in 
their favour is one in the inca pa cit ated person’s best interests. Again, 
it is prudent to take neutral advice on the weight of the evid ence and 
what to expect before setting out. At this point the ques tion to ask is 
not ‘What do I make of it?’ but ‘What is a judge likely to make of it?’

5.9  In the case of local author ity safe guard ing applic a tions, evid en tial 
prob lems often have a differ ent cause. Local safe guard ing invest ig a-
tions rarely involve full disclos ure, forensic ques tion ing or inde pend-
ent scru tiny. Consequently, in court the find ings reached may not 
with stand that level of scru tiny. See further chapter 23 in rela tion to 
the inter ac tion between safe guard ing oblig a tions and going to the 
Court of Protection.

5.10  To summar ise, before embark ing on litig a tion that is likely to 
be contested it is partic u larly import ant to assess object ively the 
strength of one’s case and the adequacy of one’s evid ence.
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Example

5.11 Mrs Smith is a 95-year-old widow who suffers from moder ate 
to severe demen tia. She lives with her son and daughter-in-law, 
Ms Jones. She is taken to a day centre three times a week by a  
paid carer. Staff at the day centre notice that she has a bruise and 
Mrs Smith says that her daughter-in-law caused it and that she  
is frightened of her. Wessex County Council are contac ted and 
place Mrs Smith in a care home under a ‘DOLS order’ (Depriva-
tion of Liberty Safeguards), ie a stand ard author isa tion. Several 
months later, an adult safe guard ing invest ig a tion concludes on 
the balance of prob ab il it ies that the bruis ing was non-accidental. 
The family start Court of Protection proceed ings seeking a declar-
a tion that it is in Mrs Smith’s best interests to return home.

What is the local 
author ity’s 
submis sion?

That it is in Mrs Smith’s best interests 
not to return to the family home and that 
she should remain in the care home.

What is the local 
author ity trying to 
prove?

Ill-treatment by her family.

How does it prove 
this?

By evid ence.

What is the 
evid ence?

The evid ence consists of:
i) the fact that bruis ing was observed by 
care home staff; and
ii) Mrs Smith’s state ment as to its cause.

How reli able is the 
evid ence?

Given that the family deny ill-treatment, 
the key evid en tial ques tions are:
a) What is the evid ence that the bruis ing 
is of a kind consist ent with non-accidental 
injury?
b) What is the evid ence that Mrs Smith 
is or is not a reli able witness of events, 
eg that her demen tia has not affected 
her reli ab il ity, that she was not led in her 
account and that she is not motiv ated by 
malice?

continued
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5.12 As to a), bruis ing may be related to factors such as age, gender, 
health status and medic a tion. It is neces sary to consider the loca-
tion, age and pattern of the bruis ing and any other injur ies, the 
phys ical indic at ors of abuse, the beha vi oural indic at ors of abuse 
and the pool of possible perpet rat ors. Ideally, an applic ant 
requires expert contem por an eous mapping and record ing of the 
injur ies by a forensic medical exam iner and expert inter pret a tion 
of the evid ence recor ded by this exam in a tion.

5.13  Although one would never take a child care order applic a tion to 
court without obtain ing this evid ence, strangely, in the case of 
alleged elder abuse this is very rarely obtained; and by the time 
the case comes to court, it is too late to obtain it.

5.14  As to b), there are clear evid en tial prob lems given the sever ity of 
Mrs Smith’s demen tia, the passage of time, the fact that the alleg-
a tions are strongly denied and the number of demon strably inac-
cur ate alleg a tions made by her in respect of other people.

5.15  By the time of the trial, the situ ation facing the local author ity is 
that there are a number of possible explan a tions and a pool of 
possible perpet rat ors of any non-accidental injury. The alleged 
perpet rator has no relev ant history and Mrs Smith has been 
living with her family for some years with no previ ous concerns 
of this kind being raised. On the evid ence, it is accep ted that  
Mrs Smith has made other alleg a tions which must be the result 
of confu sion. The key evid en tial omis sion was not obtain ing 
contem por an eous medical evid ence and a forensic opinion on 
the signi fic ance (if any) of the bruis ing.

Analysing one’s own case and evid ence

5.16 The approach adopted in the follow ing table is not a substi tute for 
analys ing the evid ence and taking appro pri ate advice in each partic u-
lar case. It is merely an example of how one can devise a simple struc-
ture to test the quality and internal consist ency of one’s own case.

Example 1 Example 2 Example 3

Type of case Place of 
resid ence 
dispute

Suitability of a 
deputy

Contact dispute

Jurisdiction: can 
the court do what 
you want? (the 
applic a tion)

The court may 
determ ine P’s 
place of resid ence 
(MCA 2005 s17)

The court may 
revoke a deputy’s 
appoint ment 
(MCA 2005 s16)

The court may 
decide contact 
issues (MCA 
2005 s17)
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Example 1 Example 2 Example 3

The local 
author ity’s best 
interests 
submis sion (the 
submis sion)

It is in P’s best 
interests to 
reside at care 
home X, not at 
her own home

It is in P’s best 
interests to 
remove his 
current deputy

It is in P’s best 
interests not  
to have 
unsu per vised 
contact with Y

What the local 
author ity is 
alleging/seeking 
to prove (the 
find ings sought)

Ill-treatment at 
home by 
relat ives

The exist ing 
deputy has stolen 
money from P

Sexually  
inap pro pri ate 
beha viour by Y

The evid ence for 
the alleg a tion (the 
facts which prove 
the alleg a tion)

Bruising

P’s oral account

Bank state ments

Failure to account

Failure to explain

Staff 
obser va tions

P’s oral account

Possible 
altern at ive 
explan a tions 
which will need 
to be ruled out on 
the balance of 
prob ab il it ies 
(likely defences)

Innocent 
altern at ive cause 
of the bruis ing

P is an 
unre li able 
witness

P gifted the 
money

P has capa city

P owed the 
money

Money spent  
on P

P has capa city/
consents

P enjoys sexual 
contact

Faulty 
obser va tion

P is an  
unre li able 
witness

Evidence re any 
less restrict ive 
options

Exclude a  
partic u lar relat ive 
or restrict contact 
with them?

Arrange  
altern at ive 
carers?

Retrospective 
valid a tion of the 
trans ac tion if no 
dishon esty, etc

The friend ship 
is in P’s best 
interests

P = the inca pa cit ated person

Admissibility and weight of the evid ence

5.17 Evidence is discussed in detail in chapter 12, but nowadays there are 
few strict rules concern ing the admiss ib il ity of evid ence, partic u larly 
in the Court of Protection.

5.18  Part 14 of the COPR deals with evid ence and the court’s power to 
control it. Subject to comply ing with the rules, the court’s discre tion 
and the odd caveat, the general posi tion is simply that to be admiss-
ible evid ence must be relev ant. ‘Relevance’ means relev ant to the 
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issues which the court must decide and evid ence is relev ant if it 
makes a matter which requires proof more or less prob able.2

5.19  If evid ence is relev ant, one must next consider the weight which 
a court is likely to give it, that is how cred ible and persuas ive it is.  
The case may consist of a mixture of agreed first-hand evid ence 
(things actu ally said to or observed by a witness), disputed first-hand 
evid ence, valid and invalid infer ences from agreed or disputed first-
hand evid ence, hearsay (agreed or disputed ‘facts’ commu nic ated to 
a witness), infer ences from hearsay, assump tions and suspi cions (‘It 
must be, or is likely to be, the case that . . .’), profes sional presump-
tions, profes sional opin ions, ‘inde pend ent expert opin ions’.

5.20  If a matter is likely to be contested, some of the ques tions to 
consider at this stage are:

• Can all of our ‘evid ence’ be used in court? (This often raises issues 
of confid en ti al ity; the avail ab il ity, will ing ness and compellab il ity 
of witnesses; and the unre peat ab il ity of some suspi cions and 
corridor conver sa tions.)

• What are the gaps in our evid ence?
• Assuming the facts are as stated, are the infer ences that have 

been drawn valid?
• What are the weak nesses in our case?
• How impress ive are our witnesses and how expert is our expert 

evid ence?
• What will the other side be saying or putting to our witnesses?
• Does the other side have any good points and is their evid ence 

accur ate and reli able?
• Even if our witnesses are right, do we have suffi cient evid ence 

that we can provide a better altern at ive for the inca pa cit ated 
person to the situ ation which we are trying to remedy?

The stand ard of proof

5.21 The stand ard of proof in Court of Protection proceed ings is always 
‘the balance of prob ab il it ies’. However, to leave it there is an over-
simplification. The more serious the alleg a tion the less likely it is 
that the event occurred. Hence, the stronger should be the evid ence 

 2 See Director of Public Prosecutions v Kilbourne [1973] AC 729, 756. As Lord 
Bingham once noted, contested trials last long enough as it is without  
spend ing time on evid ence which is irrel ev ant and cannot affect the outcome.
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before the court concludes that the alleg a tion is estab lished on the 
balance of prob ab il ity:3

The balance of prob ab il ity stand ard means that a court is satis fied an 
event occurred if the court considers that, on the evid ence, the occur-
rence of the event was more likely than not. When assess ing the  
prob ab il it ies the court will have in mind as a factor, to whatever extent is 
appro pri ate in the partic u lar case, that the more serious the alleg a tion 
the less likely it is that the event occurred and, hence, the stronger 
should be the evid ence before the court concludes that the alleg a tion is 
estab lished on the balance of prob ab il ity. Fraud is usually less likely 
than negli gence. Deliberate phys ical injury is usually less likely than 
acci dental phys ical injury. A step-father is usually less likely to have 
repeatedly raped and had non-consensual oral sex with his under age 
step daugh ter than on some occa sion to have lost his temper and slapped 
her. Built into the prepon der ance of prob ab il ity stand ard is a gener ous 
degree of flex ib il ity in respect of the seri ous ness of the alleg a tion.

Although the result is much the same, this does not mean that where 
a serious alleg a tion is in issue the stand ard of proof required is higher. 
It means only that the inher ent prob ab il ity or improb ab il ity of an 
event is itself a matter to be taken into account when weigh ing the 
prob ab il it ies and decid ing whether, on balance, the event occurred. 
The more improb able the event, the stronger must be the evid ence 
that it did occur before, on the balance of prob ab il ity, its occur rence 
will be estab lished. Ungoed-Thomas J expressed this neatly in In re 
Dellow’s Will Trusts [1964] 1 WLR 451, 455:

‘The more serious the alleg a tion the more cogent is the evid ence 
required to over come the unlike li hood of what is alleged and thus 
to prove it.’

This substan tially accords with the approach adopted in author it ies 
such as the well known judg ment of Morris LJ in Hornal v Neuberger 
Products Ltd [1957] 1 QB 247, 266. This approach also provides a 
means by which the balance of prob ab il ity stand ard can accom mod-
ate one’s instinct ive feeling that even in civil proceed ings a court 
should be more sure before finding serious alleg a tions proved than 
when decid ing less serious or trivial matters.

5.22 It is also neces sary to consider the setting within which the ‘evid ence’ 
was given; as to this, see the obser va tions of McFarlane J (as he then 
was) in Re SA:4

68. When looking at evid ence from a witness who is engaged in 
provid ing therapy to an indi vidual who then, during the course of the 
thera peutic rela tion ship, makes state ments which are then produced 

 3 Re H (minors) (sexual abuse: stand ard of proof) [1995] UKHL 16 paras 73–75; 
[1996] AC 563, D–H.

 4 [2010] EWHC 196 (Admin).
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as evid ence of the truth, the words of Butler-Sloss LJ in Re D (Child 
Abuse: Interviews) [1998] 2 FLR 10 must be borne in mind:

 ‘It is essen tial to distin guish between inter view ing the child  
to ascer tain the facts and inter view ing to provide the child with 
help to unbur den her worries. The thera peutic inter view would 
seem to me to be gener ally unsuited to use as part of the court 
evid ence, although there may be rare cases in which it is neces sary 
to use it.’

69. Often the ther ap ist will alert others to matters of concern arising 
from the thera peutic inter view and the child or vulner able person 
may then be subject to an inter view aimed at the forensic process – as 
indeed happened here with the ABE inter view. In the event the ABE 
inter view did not provide any evid ence to support the local author ity 
case and thus reli ance is made on the original state ments made to AL. 
I do not regard AJ’s reports as being inad miss ible or to be auto mat ic-
ally of no weight, but I do have regard to the obser va tions of Butler-
Sloss LJ and, the reasons behind them, in being cautious as to the 
amount of weight that can be attached to the mater ial that origin ates 
from the drama therapy sessions.’

Evidence meeting

5.23 Time and resources permit ting, there is a lot to be said for having an 
evid ence meeting before issuing what is likely to be a contested 
applic a tion.

Possible altern at ive remed ies

5.24 The prac tice of law is concerned with remed ies – people go to a 
lawyer or a court for the same reason they see a doctor, in order to 
obtain a remedy.

5.25  Sometimes there will be a more appro pri ate altern at ive to making 
an applic a tion to the Court of Protection.

5.26  Most courts deal only with liti gi ous matters. The Court of Protection 
is unusual in that much of its work, partic u larly on the prop erty and 
finan cial side, is non-litigious. Here there is often a common goal, 
which is to put in place a protect ive legal frame work for a person who 
is unable to protect and promote their own personal interests.

5.27  The remainder of this chapter considers or lists possible altern at ive 
remed ies under the follow ing head ings:

• Non-contentious prop erty and finan cial matters;
• Contentious prop erty and finan cial matters;
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• Non-contentious personal welfare matters; and
• Contentious personal welfare matters.

Non-contentious prop erty and finan cial matters

Steps to take

5.28 Where a person appears to be incap able of managing their prop erty 
and affairs or a partic u lar trans ac tion, the first step is to verify this. 
Capacity often fluc tu ates, no one is to be found incap able unless all 
prac tic able steps to help them make their own decision have been 
taken unsuc cess fully, the correct legal test must be applied and the 
answer may depend on the signi fic ance and complex ity of the matter 
in hand.

5.29  If the person does lack capa city, the second step is to estab lish if 
and when they may recover capa city, and whether the decision(s) can 
be post poned until they are able to act for them selves.

5.30  If a decision is required now, the third step is to check whether 
arrange ments are already in place for managing the situ ation. For 
example, did the person execute an endur ing power of attor ney 
(EPA) or LPA when they had capa city, or has a deputy already been 
author ised to make decisions of this kind?

5.31  If not, the fourth step is the check whether the person’s affairs are 
suffi ciently complic ated to require the appoint ment of a deputy or 
whether an altern at ive proced ure will or may suffice.

5.32  The court process for appoint ing a deputy is not onerous in 
most cases. It consists of ensur ing that there is adequate evid ence  
of inca pa city, inform a tion about the person’s finances, identi fy ing 
possible conflicts of interest and ensur ing that close family members 
are noti fied and have an oppor tun ity to object to the proposed 
arrange ment.

5.33  However, the appoin ted deputy must then usually take out 
secur ity, file annual reports with the Public Guardian, pay an  
annual super vi sion fee and so forth. It is there fore worth consid er ing 
whether there are any other suit able ways of managing the person’s 
finances in their best interests which avoid super vi sion of what 
hitherto has been the indi vidual’s private life and all the expense that 
goes with that.

5.34  Some of the main options are those given in the follow ing table, 
which is based on one in Ashton’s Elderly people and the law:5

 5 G Ashton, Elderly people and the law, Butterworths, London, 1995, p299.
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Lasting power of attor ney

5.35 The best way of avoid ing the need for a court-appointed deputy is for 
the relev ant person to execute an LPA, provided of course that they 
still have capa city to do so.

5.36  The import ant point to bear in mind is that a person may lack 
capa city to manage their prop erty and affairs in a general sense, so 
that the court could lawfully appoint a deputy to manage their estate, 
but still have suffi cient capa city to execute an LPA.

5.37  In other words, the person concerned may retain suffi cient capa-
city to be able to make their own arrange ments for the future manage-
ment of their estate. If so, they can appoint (say) their spouse or 
partner as their attor ney, which avoids the need for the latter to apply 
to be appoin ted as their deputy.

5.38  The possib il ity arises because capa city is ‘issue-specific’ and 
depends on the trans ac tion or decision in hand.

5.39  Because the relev ant indi vidual’s capa city is border line in such 
cases, it is imper at ive to ensure that the certi fic ate of capa city is 
completed by an inde pend ent profes sional such as a general prac ti-
tioner or soli citor and to estab lish that close family members and any 
other key indi vidu als accept the capa city finding.

5.40  Provided there is nothing unto ward, the arrange ment has clear 
advant ages in terms of main tain ing the historic privacy, simpli city 
and trust of a long-standing rela tion ship. Although there is a fee to 
be paid for regis ter ing an LPA, this is less than the stand ard court fee 
payable when filing a deputy applic a tion.

Enduring power of attor ney

5.41 Once the MCA 2005 came into force on 1 October 2007 it was no 
longer possible to execute an EPA. However, EPAs made before then 
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were not revoked by the Act and continue to have legal effect, subject 
to the need for regis tra tion if the attor ney has reason to believe that 
the donor is becom ing mentally incap able of managing and admin-
is ter ing their prop erty and affairs.

Trusts

5.42 It is possible for a person who is concerned that they may be becom-
ing mentally inca pa cit ated to create a trust. This involves trans fer-
ring money and assets to trust ees on terms that require the trust ees 
to manage the trust fund for the benefit of the indi vidual who has 
created it (and perhaps for the benefit of others also). The relev ant 
test is whether the person has capa city to make the trust at the same 
time and Re Beaney6 provides some guid ance as to this.

5.43  As Ashton noted in 1995, this approach lost some popular ity once 
it became possible for an indi vidual who was begin ning to lose  
capa city to create an EPA. It was then easy for them to enter into a 
lasting arrange ment with a trusted person for the latter to manage 
the former’s prop erty as their agent without the need to create a trust 
and give up legal owner ship of the prop erty to trust ees.

  There is usually a tension between the settlor’s various object ives. 
He or she will often wish to retain ulti mate control over the money 
and to be able to call for it to be spent on them. However, to obtain 
tax advant ages or to avoid it being taken into account in the assess-
ment of means-tested bene fits, it is usually neces sary to give up any 
form of control.

5.44  The tax consequences of placing money in trust need to be care-
fully considered, as do the extent to which the trust ees will be legally 
obliged to main tain the person who created it. In addi tion, unless the 
trust was of a very specific nature, and entered into before there was 
any reason to believe that the settlor may need resid en tial or nursing 
care it is extremely unlikely that the trust would be effect ive at shel-
ter ing assets from local author ity assess ment. Professional advice is 
essen tial if a trust is being contem plated. For these reasons the trust 
is no longer popular as a vehicle for plan ning for future inca pa city.

Banking arrange ments

5.45 Joint accounts and other banking arrange ments often seem an 
attract ive propos i tion from a plan ning point of view compared with 
other more formal mech an isms. However, as with all mech an isms, 
they also have limit a tions and draw backs.

 6 [1978] 2 All ER 595.
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Third-party mandates

5.46 An account holder who has mental capa city can author ise someone 
to access their account, for example because they have phys ical disab-
il it ies. This is called a ‘third-party mandate’.7 A common altern at ive 
is for an indi vidual to appoint someone to act as their agent under an 
ordin ary power of attor ney. However, neither arrange ment survives 
mental inca pa city.

Joint bank accounts

5.47 It is, of course, common for people to operate a joint account with a 
spouse, partner, child or other trusted person. A joint account 
involves two differ ent kinds of legal rela tion ship:

Legal 
rela tion ship 
between the 
joint account 
holders

This is a private matter for the indi vidu als. The 
indi vidu als agree who pays what amounts in, what may 
be with drawn, how the money in the account is split, 
how any borrow ing on the account will be repaid.

Their legal 
rela tion ship 
with the bank

This is controlled by a docu ment called a mandate or 
author ity which each joint-account holder must sign. 
Often this docu ment forms part of the joint-account 
applic a tion form. Depending on the terms of the 
mandate, either or both account-holders can with draw 
money separ ately or two signa tures may be required.

Either way, the general posi tion is that both are 
indi vidu ally as well as jointly respons ible for all debts on 
the account, even if one of them puts all the money in 
and one of them takes all of it out. For this reason, on 
becom ing aware that one of the joint account-holders 
lacks capa city, a bank will often cancel the joint author ity 
to with draw funds and effect ively ‘freeze’ the account.

The legal justi fic a tion is that author ity to sign on a joint 
account entails a continu ing consent which is broken 
by mental inca pa city. From the bank’s view point, there 
is also a risk manage ment issue if one of the account 
holders lacks capa city to monitor the account and 
under stand how the funds are spent.

Source: ‘You and your joint account’ (AE256), British Bankers’ Association 
Enterprises, July 2013.

 7 Guidance for people wanting to manage a bank account for someone else, AE254, 
March 2013, British Bankers’ Association, Pinners Hall, 105–108 Old Broad 
Street, London EC2N 1EX.
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5.48 There is no single proced ure which all banks and build ing soci et ies 
adopt when a joint account-holder loses capa city. Different banks 
have differ ent proced ures. The degree of flex ib il ity may some times 
depend on their know ledge of the account and their rela tion ship with 
the account-holders. In some cases the bank may continue to pay 
pre-existing direct debits and stand ing orders for util it ies, house hold 
bills, resid en tial care fees and living expenses until a deputy has been 
appoin ted or a power of attor ney has been registered.

Joint accounts and attor neys

5.49 If one joint account holder loses the capa city to operate their account 
and a registered EPA or LPA is in place, the bank will allow the attor-
ney and account holder with capa city to operate the account inde-
pend ently unless the account holder with capa city objects. In such 
cases the bank will then usually only allow the account to continue to 
operate on a ‘both-to-sign’ basis.8

Limitations and disad vant ages

5.50 The effect of the death of either account holder may be a partic u larly 
relev ant consid er a tion if one of them is frail. The general (but rebut-
table) rule is that on death money in a joint account passes to the 
surviv ing account holder. This leaves room for disagree ment in some 
cases if a parent’s will provides for divid ing their estate equally among 
all of their chil dren. In prac tice, in the event of a dispute about the 
owner ship of funds in an account this will come down to evid ence as 
to the sources of the funds in the account.9

5.51  A second disad vant age relates to local author ity means assess-
ments. There can be a risk that some of the non-incapacitated account 

 8 Guidance for people wanting to manage a bank account for someone else (see fn 7 
above).

 9 The mere fact that the legal title to an account is held in two names does not 
mean that the bene fi cial title is held in the same manner – an example of the 
money in a joint bank account belong ing bene fi cially to one of its signat or ies 
can be found in Day v Harris [2013] COPLR 254. The bene fi cial owner ship of 
joint bank accounts is often a diffi cult ques tion. One diffi culty is often proving 
what was inten ded, and is often complic ated by the compet ing presump tions 
of result trust and advance ment. Re Figgis [1969] 1 Ch 123 is a case where the 
presump tion of advance ment was held to apply when a husband in ailing 
health put an account in his, and his wife’s, joint names. In Re Bishop [1965] Ch 
540 a husband and wife who had contrib uted unequally to a joint account were 
each held to be entitled to draw on the proceeds for joint purposes or for their 
own purpose (the presump tion of advance ment is to be abol ished from a date 
to be appoin ted: Equality Act 2010 s199).
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holder’s funds are means-assessed by the local author ity when it 
comes to assess ing the contri bu tion payable towards the inca pa cit-
ated person’s care home costs.

5.52  A third disad vant age mater i al ises where a person added to the 
account then with draws funds from it for their own benefit. If both 
had author ity to draw on the account, it can be very diffi cult to prove 
that the with draw als were not author ised and diffi cult to recover the 
funds.

Ordinary power of attor ney

5.53 An ordin ary or general power of attor ney can be effect ive for a 
specified period of time (for example, to cover a trip abroad) or run 
indefi n itely until the donor brings it to an end by revok ing it. The 
author ity granted by the docu ment is auto mat ic ally revoked if the 
donor becomes mentally inca pa cit ated.

5.54  Because the donor must be legally compet ent, an ordin ary or 
general power of attor ney does not need to be registered by the Public 
Guardian.

Appointeeships

5.55 A deputy ship may be unne ces sary where the person’s income 
consists solely of a state pension or bene fits and they have no savings 
or equity in a house that needs to be sold.

5.56  In such cases, a spouse, partner or other suit able person can apply 
to the Department for Work and Pensions (DWP) for the pension or 
bene fits to be paid to them as the person’s ‘appointee’. The appointee 
is author ised to receive the bene fits and manage the benefit income. 
The appointee has various respons ib il it ies and func tions. The 
appointee:

• must report any change in the person’s circum stances that may 
affect benefit enti tle ment;

• may sign on behalf of the person if they are a non-tax payer to 
enable bank and build ing society interest to be paid without 
deduct ing income tax;

• can only deal with the person’s income from bene fits, except for 
small amounts of savings which can be used to meet unfore seen 
emer gen cies.

5.57 Once the proposed appointee has completed the usual form, a repres-
ent at ive from the DWP may visit the relev ant person or ask for evid-
ence confirm ing that they are no longer able to act on their own behalf.
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5.58  Current depart mental guid ance is that the appointee should, 
wherever possible, be a close relat ive who lives with the person or 
visits them frequently. In certain circum stances, the appointee may 
be a friend, neigh bour or profes sional carer.

5.59  An appointee who does not wish to continue in the role can resign 
and the DWP can revoke an appointee ship if it has evid ence that the 
appointee is not acting in the person’s best interests.

5.60  The regu la tions provide that a court-appointed deputy auto-
matically becomes the relev ant person’s appointee in place of any 
exist ing appointee, but are silent as to the effect of regis ter ing an EPA 
or LPA.

Limitations and disad vant ages

5.61 The limit a tions of an appointee ship arrange ment are fairly obvious: 
an appointee does not have author ity to deal with capital or with 
other income belong ing to the inca pa cit ated person. A court order 
and/or the appoint ment of a deputy will be neces sary if author ity is 
required to manage other assets which the relev ant person lacks 
capa city to manage, such as real prop erty, personal posses sions, cars, 
shares and so on.

5.62  Unspent pension and bene fits may consti tute capital. The 
general view for some time now has been that a deputy applic a tion  
is unne ces sary provided that the appointee only holds a ‘reas on able 
sum’ of accrued savings. However, some banks set limits on  
the amount of money that a person can have in an appointee ship 
account.

Other options

5.63 A number of other provi sions are helpful on occa sion.

Payment for neces sary goods and services

5.64 MCA 2005 s7(1) provides that: ‘If neces sary goods or services are 
supplied to a person who lacks capa city to contract for the supply,  
he must pay a reas on able price for them.’ By subsec tion (2), ‘neces-
sary’ means suit able to a person’s condi tion in life and to his  
actual require ments at the time when the goods or services are 
supplied.

5.65  This provi sion combined the old common law rule relat ing to 
services with the stat utory rule in the Sale of Goods Act 1979 relat ing 
to goods. Thus, if the milkman carries on deliv er ing milk to the 
house of someone who has a progress ive demen tia, they can expect 

33132.indb   135 09/12/2016   16:11



136    Court of Protection Handbook  /  chapter 5

to be paid. If, however, a roofer puts a completely unne ces sary new 
roof on to that person’s house, when all that was required was a 
minor repair, then the rule will not apply.

Expenditure on the person’s behalf

5.66 MCA 2005 s8(1) provides that where someone does an act to which 
section 5 applies which involves expendit ure in connec tion with 
another person’s care or treat ment then it is lawful for them to pledge 
payment from the person’s estate and also to apply money in the 
person’s posses sion to meet the expendit ure.

5.67  Furthermore, if expendit ure is borne on the person’s behalf by the 
indi vidual acting under section 5, it is lawful for the latter to reim-
burse them selves from any money in the person’s posses sion or to be 
other wise indem ni fied by them.

5.68  This restates the common law rules which provided that a person 
acting as an ‘agent of neces sity’ for another person should not be out 
of pocket as a result. However, nothing in the clause allows a carer to 
gain access to the relev ant person’s funds where they are held by a 
third party such as a bank or build ing society.

Direct payments

5.69 Direct payments are local author ity cash payments for people who 
have been assessed as being entitled to help from social services and 
who would like to arrange and pay for their own, inde pend ently 
contrac ted, care and support services.

5.70  Where a person with eligible needs lacks capa city to consent to 
the making of direct payments, a suit able person can be appoin ted to 
manage the payments on their behalf.10 This could be an attor ney, 
deputy, DWP appointee or other person such as a carer.

5.71  The suit able person is the only person who can access and manage 
the direct payment. The account should be in their name but iden ti-
fied as being held on behalf of the person the payments are for (for 
example, ‘Joan Smith on behalf of Edward Smith’).11

 10 See (in England) Care Act 2014 s32, and the Care and Support (Direct 
Payments) Regulations 2014 SI No 2871. In Wales, the relev ant provi sions are 
contained in the Social Services and Well-being (Wales) Act 2014 s50 and the 
Care and Support (Direct Payments) (Wales) Regulations 2015 SI No 1815.

 11 Guidance for people wanting to manage a bank account for someone else (see fn 7 
above).
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Personal health budgets

5.72 Since October 2014, people receiv ing NHS Continuing Healthcare at 
home have had the right to receive a personal health budget. This can 
be paid to someone suit able on behalf of an inca pa cit ated person: see 
regu la tions 5 and 6 of the National Health Service (Direct Payments) 
Regulations 201312 which are concerned with the appoint ment of 
repres ent at ives and nomin ees for inca pa cit ated persons.

Court orders other than deputy ship

5.73 Where the author ity of the Court of Protection is required, it is not 
always neces sary to appoint a deputy.

5.74  The court is frequently asked to make single orders dealing with 
matters such as author ising an indi vidual to sign or surrender a 
tenancy agree ment, to litig ate on an inca pa cit ated person’s behalf, to 
access their health or social care records, to chal lenge NHS funding 
decisions, to ratify a gift and so on. In some cases it ought not to be 
neces sary to obtain a court order, for example in rela tion to access to 
records, but the applic ant has been frus trated in their attempts to 
persuade the relev ant author ity that they are suit able or that the step 
is in the inca pa cit ated indi vidual’s best interests.

5.75  Apart from one judge who occa sion ally does so, the court no longer 
makes the kind of old-style ‘short order’ previ ously made under the pre-
MCA legis la tion or any contem por ary variant of it. However, the legis-
la tion does include the prin ciple that a single order is to be preferred to 
the appoint ment of a deputy and some estates are small and simple 
enough that what is required can be achieved in a single order.

Contentious prop erty and finan cial matters

5.76 Litigation or some formal action may be inev it able if a matter is 
conten tious. The altern at ive ways forward then need to be explored. 
Consider the time limits for each possible court action13 or complaint, 
the funding options for each and the remed ies afforded by each. The 
aggrieved person needs to be clear about the outcome they wish to 
achieve – damages, the reversal of a funding decision, better services, 
discip lin ary proceed ings, the invest ig a tion and dere gis tra tion of a 
care home or service provider, an injunc tion, a prosec u tion, an 

 12 SI No 1617.
 13 Where the claim is not for damages but what is known as equit able relief, for 

example an injunc tion, the equit able defence of laches (unreas on able delay in 
bring ing the claim) may be raised.
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apology, publi city – and who has power to provide that kind of remedy. 
Remember that the Court of Protection is not a regu lat ory, invest ig at-
ory or complaints body, nor is it an inspect or ate. Ombudsmen and 
regu lat ors usually require that a complaint has been invest ig ated 
locally and the service provider been given a fair oppor tun ity to deal 
with the situ ation before consid er ing a complaint.

5.77  Where possible, take profes sional legal advice or advice from 
Citizens Advice or a similar organ isa tion. Be fair. Avoid multiple 
complaints to multiple bodies. This demor al ises profes sion als, 
creates chaos and delay and damages the complain ant’s case. Be 
polite – apart from the fact that unpleas ant emails and tweets are 
upset ting for those concerned, and may consti tute a crim inal offence, 
they are damaging when later produced in court and may have a 
bearing on who pays the litig a tion costs. Most import ant of all, if any 
step is being taken on behalf of an inca pa cit ated person, remem ber 
that you must act in their best interests. Therefore apply the MCA 
2005 s4 consid er a tions and try to main tain a good rela tion ship, or at 
least a working rela tion ship, with their profes sional carers, family 
members, repres ent at ives and friends.

PROPERTY AND FINANCIAL AFFAIRS – POSSIBLE ALTERNATIVE 
REMEDIES

Remedy Possible relev ance

MCA 2005 matters

Best 
interests 
meet ings

If the conten tious matter is connec ted with differ ent opin ions 
as to what is in an inca pa cit ated person’s best interests with 
regard to their prop erty and finances, consider whether there 
is a profes sional such as a soli citor or a neutral family member 
who could convene a best interests meeting. Explore what 
kinds of formal medi ation and altern at ive dispute resol u tion 
(ADR) are avail able locally.

Complaints 
about a 
deputy or 
donee

• The Public Guardian super vises court-appointed 
depu ties and deals with repres ent a tions (includ ing 
complaints) about the way in which a deputy or donee of 
an LPA is exer cising their powers. These func tions may 
be discharged in co-operation with any other person who 
has relev ant safe guard ing func tions such as a local 
author ity or the police.
• On applic a tion by the Public Guardian, the Court of 
Protection can order that any secur ity bond in place is 
‘called in’ to make good the loss.
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Remedy Possible relev ance

Complaints 
about court 
funds

Contrary to inac cur ate press reports, the Court of 
Protection does not hold or admin is ter funds on behalf of 
inca pa cit ated people. It is the Court Funds Office (CFO) 
which provides a banking and admin is tra tion service for 
the civil courts through out England and Wales. See the 
Court Funds Rules 2011 SI No 1734 or contact the Court 
Funds Office, Glasgow G58 1AB.

Complaints about an NHS or social services funding decision

NHS As to appeals against NHS decisions that a person does not 
qualify for NHS continu ing health care, see the section 
below dealing with personal welfare matters.

Local 
author ity

As to local author ity community care means assess ments 
and charges, see the section below dealing with personal 
welfare matters.

Ombudsmen and regu lat ory bodies

Ombudsmen Depending on the nature of the griev ance, a number  
of ombuds men and regu lat ory bodies may exer cise a 
relev ant func tion:
 • The Financial Ombudsman Service deals with 
complaints about banking, insur ance, loans, credit and 
other finan cial services.
 • The Pensions Ombudsman deals with complaints and 
disputes about the way that occu pa tional pension schemes 
and personal pensions are run. The complain ant must 
usually have asked the Pensions Advisory Service for 
assist ance first.
 • The Solicitors Regulation Authority (SRA) is a 
regu lat ory body which deals with fail ures to comply with 
profes sional oblig a tions such as the duty to keep the 
person’s affairs confid en tial or the duty to act honestly 
and with integ rity.
 • The Bar Standards Board (BSB) is the equi val ent 
regu lat ory body for barris ters.
 • The Legal Ombudsman deals with complaints that a 
poor service has been provided by a barris ter, soli citor or 
legal exec ut ive, eg a failure to keep the client prop erly 
informed.
 • The Housing Ombudsman Service deals with 
complaints from people who receive a direct service from 
registered social land lords in England and certain other 
land lords who are members of the scheme, includ ing bodies 
which take over homes trans ferred from local author it ies.

continued
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Remedy Possible relev ance

Raising the matter with an elected repres ent at ive or publi cising it

MP A request to the relev ant person’s MP concern ing the 
provi sion of a public service often produces posit ive action. 
However, MPs cannot prop erly become involved in 
litig a tion issues being dealt with by a court.

Councillor Similarly, a request to the person’s local coun cil lor about 
the provi sion of social services by (or through) the local 
author ity can be effect ive.

Media/press This may be an option but it is a legal mine field and one 
to be exer cised with tremend ous caution in rela tion to 
someone who lacks capa city to decide for them selves 
whether to waive their usual right to privacy and 
confid en ti al ity. Consider their capa city to make the 
decision for them selves, whether you have any legal right 
to waive their right to privacy or confid en ti al ity, whether 
there fore you may be liable to the inca pa cit ated person, 
the best interests consid er a tions in MCA 2005 s4, the law 
relat ing to defam a tion (libel, slander) and the legal rights 
and remed ies of the other people involved.

Other kinds of legal proceed ings (civil)

Actions 
relat ing to 
vulner able or 
inca pa cit ated 
persons

• As to the enforce ab il ity of contracts entered into by  
an inca pa cit ated person, a contract is not enforce able 
against them if a) the relev ant person was incap able  
of under stand ing the nature of the contract they were 
enter ing into and b) the other contract ing party knew of 
their inca pa city at the time, or knew of such facts and 
circum stances that they must be taken to have known of 
the inca pa city. A separ ate rule applies to the supply of 
neces sary goods and services, which is now set out in 
MCA 2005 s7.
• A gift made by an inca pa cit ated person may be avoided 
in the circum stances set out in Re Beaney ([1978] 2 All ER 
595 at 600). In the case of a simple and trivial gift, such as 
giving a small present to a friend, there is not much to it 
and very little to grasp in order to make a valid gift. More 
signi fic ant trans ac tions – those where the reas on ably 
fore see able consequences are more signi fic ant for the 
person concerned – by defin i tion require the capa city to 
under stand and weigh the more signi fic ant consequences.
• Unless the commis sion of a tort (civil wrong) requires 
specific inten tion, such as malice, avoid ing legal liab il ity 
may be limited to acts done while in a state of 
auto mat ism, although there is a lack of recent author ity.
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• The common law duties of an attor ney include duties a) 
of utmost good faith, b) to keep accounts, c) to disclose all 
relev ant facts in certain trans ac tions, d) not to make secret 
profits, e) to discharge duties with reas on able care.

Standard 
actions

The relev ant person has the usual range of avail able 
remed ies in rela tion to breach of trust, breach of contract 
and torts (other civil wrongs which give rise to a right to a 
remedy, eg conver sion, deceit, tres pass to land, tres pass 
to goods, nuis ance, negli gence).

Other kinds of legal proceed ings (crim inal)

Offences 
relat ing to 
vulner able or 
inca pa cit ated 
persons

Fraud Act 2006 s4 (abuse of posi tion) makes it a crim inal 
offence where a person inten tion ally and dishon estly 
takes advant age of their posi tion.

Standard 
offences

Incapacitated persons have the protec tion of the usual 
crim inal laws relat ing to prop erty, theft, fraud, false 
account ing, etc. Where justi fied, a concerned person may 
ask for an invest ig a tion to be under taken by the police, 
the local author ity adult safe guard ing team, the DWP 
Fraud Investigation Unit or the fraud unit of a bank or 
other finan cial insti tu tion.

Non-contentious personal welfare matters

5.78 Non-contentious routine care and treat ment is usually provided 
under the protec tion of MCA 2005 s5 without any applic a tion to a 
court.

5.79  If the relev ant person still has capa city to appoint an attor ney in 
rela tion to their future care and treat ment, or some aspect of it, then 
this mech an ism ensures that decisions are always made either with 
their own consent or that of a trusted person. They may also wish to 
consider making an advance decision to refuse treat ment.

5.80  Direct payments and personal health budgets paid to a suit able 
person acting for, and hope fully with, the indi vidual also enable care 
and treat ment to be provided in a way which is consist ent with the 
prin ciples of the MCA 2005.

5.81  Guardianship under the MHA 1983 can provide a useful light-
touch safety-net for citizens who are vulner able to self-neglect or 
abuse but histor ic ally it is not favoured by local author it ies, for 
reasons that appear to be almost entirely irrel ev ant.
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5.82  The Children Act 1989 provides an altern at ive age-dependant 
frame work in some cases.

Contentious personal welfare matters

5.83 Most personal welfare litig a tion in the Court of Protection involves 
either:

• a public author ity (such as a local author ity or NHS trust) in 
dispute with a person alleged to lack capa city and/or one or more 
family members; or

• a dispute between family members, in partic u lar siblings, as to 
what personal welfare arrange ments are in an inca pa cit ated 
person’s best interests.

5.84 Before commen cing court proceed ings, it is import ant to:
• Remember the duty to act in the relev ant person’s best interests, 

not one’s own.
• Remember that the normal rule in personal welfare proceed ings 

is that each party bears their own legal costs and that the cost of 
inde pend ent expert reports is usually appor tioned between the 
parties. Unless legally aided, the expense can be signi fic ant.

• Remember that the Court of Protection cannot review NHS and 
local author ity funding decisions. Provided they do not act so irra-
tion ally that it consti tutes acting unlaw fully, etc, it is for local and 
other public author it ies, not judges, to decide how to alloc ate their 
limited resources. Furthermore, the funds avail able to public 
author it ies, and levels of taxa tion and public expendit ure, are polit-
ical decisions, that is matters for all of us, ie for voters not judges.

• Consider the likely emotional cost of being involved in prolonged 
litig a tion.

PERSONAL WELFARE MATTERS – POSSIBLE ALTERNATIVE 
REMEDIES

Remedy Possible relev ance

MCA 2005 matters

Best interests 
meet ings, ADR

• Consider, and where prac tic able explore, 
non-litigious ways of resolv ing the outstand ing 
issues. The court expects those involved in an 
inca pa cit ated person’s care to co-operate where 
possible in seeking to ascer tain and promote that 
person’s best interests before asking a court to 
inter vene and rule on the matter.
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• Where relev ant, ask the local author ity or NHS 
body to convene a ‘best interests meeting’ at which 
the outstand ing issues can be discussed and 
hope fully a way forward agreed.

• Alternatively, or in addi tion, ask the local 
author ity or NHS body for a profes sional second 
opinion as to the matter in dispute and the 
person’s best interests.
• Explore what kinds of formal medi ation and 
ADR are avail able locally.
• Consider whether a neutral family member  
or profes sional such as a soli citor not involved  
in the dispute may be willing and able to  
mediate.

Alleged unlaw ful 
depriva tion of 
liberty

If an inca pa cit ated person is being deprived of  
their liberty in a care home or hospital without  
there exist ing any legal order or author ity which 
author ises this, consider request ing the relev ant 
local author ity to review whether there is an 
unau thor ised depriva tion of liberty before  
apply ing to the Court of Protection. The non-court 
proced ures relat ing to unau thor ised depriva tion  
of liberty are set out in MCA 2005 Sch A1 paras 
67–73.

Deprivation  
of liberty: 
request ing a  
Part 8 review

An applic a tion may be made to the Court of 
Protection chal len ging a stand ard author isa tion 
author ising a depriva tion of liberty. An altern at ive 
proced ure in appro pri ate cases which does not 
rule out apply ing to the court if the outcome is 
adverse is to ask the local author ity to under take a 
‘Part 8 review’. In general, it must do so if it 
receives a request from the person concerned or 
their repres ent at ive. The proced ure is set out in 
MCA 2005 Sch A1 Part 8.

Complaints about a 
deputy or donee

The Public Guardian super vises court-appointed 
depu ties and deals with repres ent a tions (includ ing 
complaints) about the way in which a donee of an 
LPA or a court-appointed deputy is exer cising their 
powers. These func tions may be discharged in 
cooper a tion with any other body with relev ant 
stat utory func tions such as a local author ity or 
police.

continued
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Complaints about an NHS or social services decisions in rela tion to 
funding and services

NHS • ‘NHS continu ing health care’ (CHC) refers to a 
package of ongoing care arranged and funded solely 
by the NHS where it has been assessed that the 
indi vidual’s primary need is a health need. It can be 
provided in any setting. In a person’s own home, it 
means that the NHS funds all of the care required 
to meet the person’s assessed health needs. In care 
homes, it means that the NHS makes a contract 
with the care home and pays the fees for the person’s 
accom mod a tion as well as all their care.

• The National frame work for NHS continu ing 
health care and NHS funded nursing care sets out the 
prin ciples and processes for determ in ing eligib il ity. 
(Available at: https://www.gov.uk/govern ment/
public a tions/national-framework-for-nhs-continuing- 
healthcare-and-nhs-funded-nursing-care)
• The initial assess ment consists of a screen ing 
check list completed by a health care profes sional or 
social worker. Depending on the outcome, the 
relev ant person will either be found to be 
ineligible for NHS continu ing health care or be 
referred for a full multi-disciplinary assess ment. A 
‘decision support tool’ (ie detailed form) must then 
be completed which records the person’s assessed 
needs – no needs, low, moder ate, high, severe, 
prior ity – across a number of ‘domains’ (beha viour, 
cogni tion, psycho lo gical needs, commu nic a tion 
and mobil ity, etc) in order ‘to inform’ the final 
decision as to whether the person does have a 
primary health need.
• There is a three-stage appeals process: Stage one 
involves an appeal to the relev ant clin ical 
commis sion ing group (CCG). Stage 2 involves a 
request to NHS England for an inde pend ent 
review. Stage three involves request ing a review by 
the Parliamentary and Health Service 
Ombudsman (see below).
• NHS continu ing health care should not be 
confused with NHS-funded nursing care. A person 
who lives in a care home who requires care from a 
registered nurse may be entitled to NHS-funded 
nursing care (FNC). The stand ard rate is £112 per 
week, and the higher rate £154.14 per week.
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Local author ity • If the relev ant person does not qualify for NHS 
continu ing health care, their local author ity will be 
respons ible for their care needs and for provid ing 
services for which they are eligible. Care services 
from the local author ity are usually means-tested. 
In other words, if the person is eligible for local 
author ity community care services, their finances 
are assessed and they may be required to pay some 
or all of the cost of the services.
• Complaints about community care assess ments 
and services are subject to the Local Authority 
Social Services and National Health Services 
Complaints (England) Regulations 2009 SI No 309.
• The complaint is made initially to the local 
author ity. A further complaint to the Local 
Government Ombudsman may then be possible if 
the complain ant remains dissat is fied.

• The Local Government Ombudsman cannot 
ques tion the merits of community care funding 
decisions or profes sional judge ments which have 
been reached prop erly. However, the Ombudsman 
can consider how those decisions were reached and 
whether they have been imple men ted prop erly 
(malad min is tra tion and service failure issues).

Judicial review In some cases, it may be possible to apply to the 
Administrative Court (a special ist court within the 
Queen’s Bench Division of the High Court) for 
judi cial review of a funding decision on the basis 
that the decision was unlaw ful. This might be 
because the decision of the NHS body or local 
author ity was irra tional, proced ur ally unfair, outside 
its legal powers, in breach of the Human Rights Act 
(HRA) 1998 or in breach of European Union law.

Other complaints about the person’s treat ment or care

NHS complaints • The NHS Constitution explains people’s rights 
when it comes to making a complaint.
• In England, every NHS organ isa tion must make 
arrange ments for dealing with complaints in 
accord ance with the Local Authority Social 
Services and National Health Services Complaints 
(England) Regulations 2009. Regulation 14 
imposes a duty on NHS bodies to provide a 
written response to complaints.

continued
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• The stand ard complaints proced ure is a two-tier 
proced ure. The complaint must initially be made to 
the service provider (eg the GP or hospital) or to the 
commis sioner of the service. Since the abol i tion of 
primary care trusts (PCTs) in 2013, NHS England 
commis sions most primary care services, such as 
GP and dental services, while CCGs oversee the 
commis sion ing of second ary care such as hospital 
care and some community services.
• A patient advice and liaison service (PALS) is 
avail able in all hospit als. It offers confid en tial 
advice, support and inform a tion to patients, 
famil ies and carers.
• In addi tion, an NHS Complaints Advocacy Service 
was estab lished on 1 April 2013. Local author it ies 
now have a stat utory duty to commis sion 
inde pend ent advocacy services to provide support for 
people making, or think ing of making, a complaint 
about their NHS care or treat ment.
• Where a complaint is not resolved at the first-tier, 
the complain ant may take it to the second stage, 
which is to refer the matter to the Ombudsman.
• In England, the Parliamentary and Health 
Service Ombudsman is the final step for people 
who want to complain about being treated unfairly 
or receiv ing a poor service from the NHS, 
govern ment depart ments (includ ing the Ministry 
of Justice, the Department of Health and the 
DWP) and other public organ isa tions (such as the 
Care Quality Commission (CQC)).
• Much of the primary legis la tion govern ing the 
Ombudsman’s remit is set out in the 
Parliamentary Commissioner Act 1967; Health 
Service Commissioners Act 1993; Parliamentary 
and Health Service Commissioners Act 1987; 
Health Service Commissioners Act 1993; Health 
Service Commissioner (Amendment) Act 1996.
• In Wales, the bodies which the Public Services 
Ombudsman for Wales may invest ig ate include the 
Welsh Assembly Government; a local health board; 
an NHS trust managing a hospital or other 
estab lish ment or facil ity in Wales; an inde pend ent 
health provider; and a family health service provider.
• See the Public Services Ombudsman (Wales) Act 
2005.
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Local author ity and 
other care services

• The Local Authority Social Services and National  
Health Service Complaints (England) Regulations 
2009 apply if a local author ity provided or 
commis sioned the care service.
• The complain ant must normally make the 
complaint initially to the local author ity or to the 
person or body which provides the commis sioned 
service. If the complaint cannot be resolved at this 
level, the second stage is to refer it to the Local 
Government Ombudsman.
• Where the care is provided under a private 
contract with the provider, rather than 
commis sioned by a local author ity, the CQC 
requires all registered care providers to have an 
effect ive complaints process. The Local 
Government Ombudsman may now also 
invest ig ate the complaint but expects the 
complaint to be made to the service provider in the 
first instance.
• Provided that (in most cases) the local author ity or 
care provider has had a reas on able oppor tun ity to 
deal with the matter, the Ombudsman can 
invest ig ate complaints about issues such as alleged 
poor-quality care, fees and charges, poor complaint 
hand ling, delay, assess ments of need, safety and 
safe guard ing. The Ombudsman’s remit in some 
matters extends to personal care at home and 
suppor ted living services for someone with 
learn ing disab il it ies.
• A complaint may be made by a suit able 
repres ent at ive if the person is incap able of 
nomin at ing someone to make it for them.
• Much of the relev ant primary legis la tion is set 
out in the Local Government Act 1974 Parts III 
and IIIA; Health Act 2009; Regulatory Reform 
(Collaboration etc between Ombudsmen) Order 
2007 SI No 1889.
• In Wales, the bodies which the Public Services 
Ombudsman for Wales may invest ig ate include 
local author it ies (includ ing county/county borough 
coun cils and community coun cils); inde pend ent 
social care providers and social land lords such as 
housing asso ci ations.

continued
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Access to health and social care records

NHS and social 
services records

• The Data Protection Act (DPA) 1998 applies to 
the records of living persons.
• It provides that an indi vidual who makes a 
request in writing and pays the relev ant fee is 
gener ally entitled to given a copy of inform a tion 
held about them in an intel li gible and perman ent 
form unless this would involve ‘dispro por tion ate 
effort’.
• There is a discre tion to disclose inform a tion to 
the carers of an inca pa cit ated adult in order to 
allow them to exer cise their rights as carers where 
the consent of the person being cared for cannot 
be obtained.
• Special rules apply to health and social work 
records. Access to health records may be refused on 
medical advice by the inform a tion holder (‘data 
control ler’) if disclos ure would be ‘likely to cause 
serious harm to the phys ical or mental health or 
condi tion of the data subject or another person’. The 
inform a tion holder can only do this after consult ing 
the ‘appro pri ate health profes sional’ (meaning the 
person most recently respons ible for the patient’s 
clin ical care in connec tion with the subject matter of 
the request).
• There is a similar provi sion in rela tion to  
social work records. In this case, however, the 
decision rests with the social work author ity  
alone, with no oblig a tion to consult the relev ant 
profes sional.
• The Access to Health Records Act 1990 now 
applies only to records of deceased persons created 
since 1 November 1991.
• The Access to Medical Reports Act 1988 concerns 
medical reports prepared for employ ers and 
insur ance compan ies.
• Complaints that inform a tion has been disclosed 
to a third-party without a court order requir ing or 
author ising this usually turn on whether there has 
been an unlaw ful breach of confid en ti al ity or 
privacy or a breach of the DPA 1998 prin ciples in 
rela tion to processing personal data fairly and 
lawfully.
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The Information 
Commissioner

The Information Commissioner enforces and 
over sees the DPA 1998 and the Freedom of 
Information Act 2000, for both England and 
Wales. A person denied access to records may 
complain using the NHS and local author ity 
complaints proced ures and then, if a local 
resol u tion is not achieved, to the Information 
Commissioner’s Office.

Other Ombudsmen and Commissioners

Older People’s 
Commissioner for 
Wales

The Commissioner may review the way in which 
the interests of older people are safe guarded and 
promoted when public bodies discharge, propose 
to discharge or fail to discharge their func tions. It 
can also invest ig ate whether certain bodies’ 
advocacy, whistle-blowing and complaints 
arrange ments are effect ive in safe guard ing and 
promot ing the interests of relev ant older people in 
Wales. The Commissioner may examine the case 
of an older person in rela tion to a matter which 
affects the interests of a wider group of older 
people and not just the indi vidual concerned. See 
the Commissioner for Older People (Wales) Act 
2006.

Regulatory bodies

NHS hospit als, 
local author ity care 
services, private 
and volun tary sector

• The CQC is the regu lator of health and social 
care in England. In general terms, it registers and 
inspects all health and social care provi sion and 
seeks to ensure that they meet essen tial stand ards 
of quality and safety.
• The Health and Social Care Act 2008 (Regulated 
Activities) Regulations 2010 SI No 781 set out  
the essen tial stand ards of quality and safety 
expec ted from service providers of regu lated 
activ it ies, such as care homes. These are set out  
in regs 9–24 and are suppor ted by compli ance 
guid ance.
• The CQC deals with complaints about the 
stand ards of care homes, hospit als and other 
registered services as a whole rather than with the 
kind of indi vidual complaint  
of poor service dealt with by ombuds men.

continued
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• Monitor is respons ible for author ising, 
monit or ing and regu lat ing NHS found a tion 
trusts. Whereas the CQC is respons ible for service 
stand ards and safety, Monitor is concerned with 
governance issues – the ability of an NHS 
found a tion trust board to do their job and to 
provide the neces sary service.

• In Wales, the Care and Social Services 
Inspectorate Wales (CSSIW) is the body 
equi val ent to the English CQC. It regu lates and 
inspects domi cil i ary services and care homes for 
adults includ ing those provid ing nursing care in 
order to ensure that they meet national minimum 
stand ards.

Individual 
prac ti tion ers

• The General Medical Council (GMC) regu lates 
doctors.

• The Nursing and Midwifery Council (NMC) 
regu lates nurses and midwives.

• The Health and Care Professions Council 
(HCPC) regu lates psycho lo gists, social workers  
in England (in Wales, this is done by the Care 
Council for Wales) and speech and language 
ther ap ists.

Other ‘avenues’ for complaints and griev ances

MPs, local author ity 
coun cil lors, media/
press

As to these options, see the section above dealing 
with prop erty and finan cial affairs.

Other kinds of legal applic a tions and proceed ings (civil)

The relev ance of these options depends on whether a public author ity or family 
member is seeking a safeguarding-type remedy or an inca pa cit ated person (or 

someone on their behalf) is seeking to enforce their legal rights.

Possible remed ies for public author it iesa

[a] See also the guide published by the Social Care Institute for Excellence: Gaining 
access to an adult suspec ted to be at risk of neglect or abuse (www.scie.org.uk/care-
act-2014/safeguarding-adults/adult-suspected-at-risk-of-neglect-abuse/) address ing 
an issue which often arises in the context of the discharge of safe guard ing oblig a-
tions under the Care Act 2014 (in England) or the Social Services and Well-Being 
(Wales) Act 2014 (in Wales).
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Application under 
the High Court’s 
inher ent juris dic tion

• The exer cise of the High Court’s inher ent 
juris dic tion may be used to obtain appro pri ate 
orders where a person not inca pa cit ated by mental 
disorder or mental illness is vulner able and is 
reas on ably believed to be (i) under constraint; or 
(ii) subject to coer cion or undue influ ence; or (iii) 
for some other reason deprived of the capa city to 
make the relev ant decision, or disabled from 
making a free choice, or inca pa cit ated or disabled 
from giving or express ing a real and genuine 
consent. See DL v A local author ity [2012] EWCA 
Civ 253, (2012) 15 CCLR 267.
• The purpose of the juris dic tion is facil it at ive 
rather than dictat orial. Its purpose is to facil it ate 
the process of unen cumbered decision-making by 
those with capa city free from external pres sure or 
phys ical restraint.

MHA 1983 powers The MHA 1983 includes various provi sions  
relat ing to compuls ory admis sion to hospital, in 
partic u lar sections 2, 3 and 4. The community 
provi sions include recep tion into guard i an ship  
and sections 115 (entry to and inspec tion of  
private premises); 135 (warrants to search private 
premises and to remove to a place of safety persons 
suspec ted to suffer from mental disorder); and 136 
(removal by police to a place of safety of persons  
in public places who appear to be suffer ing from 
mental disorder and to be in imme di ate need of care 
or control).

Protecting the 
person’s move able 
prop erty under the 
Care Act 2014

• Care Act 2014 applies when a person is provided 
with accommodation under the Care Act 2014 or 
admitted to hospital.
• It imposes a stat utory duty on the relev ant local 
author ity to take reas on able steps to prevent or 
mitig ate loss or damage to the person’s movable 
prop erty if the person is unable to protect or deal 
with it and no other suit able arrange ments are in 
place.
• A power is given to the local author ity to enter  
the person’s premises in order to take the steps 
neces sary to protect their move able prop erty. Any 
reas on able expenses incurred in protect ing the 
prop erty are recov er able from the person concerned.

continued
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Emergency police 
powers to save life, 
limb, etc

Police and Criminal Evidence Act (PACE) 1984 
s17(1)(e) author ises a police constable to enter  
and search any premises for the purpose of  
saving life or limb or prevent ing serious damage 
to prop erty.

Public health 
remed ies

• Public Health Act 1936 s83 allows the  
local author ity to require the cleans ing (by 
disin fect ing and decor at ing) of any premises 
which are in such a filthy or unwhole some 
condi tion as to be preju di cial to health or are 
vermin ous.
• Sections 84 and 85 contain supple ment ary 
provi sions concern ing the ‘cleans ing or 
destruc tion of filthy or vermin ous articles’ and  
the ‘cleans ing of vermin ous persons and their 
cloth ing’.
• Environmental Protection Act 1990 Part 3 
provides local author it ies with abate ment powers 
in rela tion to ‘premises in such a state as to be 
preju di cial to health or a nuis ance’.
• Powers of entry, if need be under warrant,  
are contained in Public Health Act 1936 s287  
and Environmental Protection Act 1990  
Sch 3.
• Local author it ies and social land lords may take 
action under the no-nuisance terms in tenancy 
agree ments.
• See Professional Practice Note: Hoarding and how 
to approach it – Guidance for Environmental  
Health Officers and others, Chartered Institute of 
Environmental Health, September 2012. (Available  
at: www.cieh.org/uploadedFiles/Core/Policy/
Publications_and_inform a tion_services/Policy_
public a tions/Publications/Hoarding_PPN_May09.
pdf.)

Possible remed ies for the inca pa cit ated person

Damages claim in 
the civil courts

Under English law, an indi vidual may be  
entitled to compens a tion if they have been  
injured as a result of the negli gence of another 
person. Other action able civil wrongs include 
tres pass to the person (assault, battery),  
nuis ance, breach of privacy and breach of 
confid en ti al ity.
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HRA 1998 claim The HRA 1998 makes it unlaw ful for a public 
author ity to act incom pat ibly with the rights 
conferred by the European Convention on Human 
Rights. It allows a case to be brought in a UK 
court or tribunal against the author ity if it does so. 
However, a public author ity will not have acted 
unlaw fully under the Act if as the result of another 
Act of Parliament it could not have acted 
differ ently. The Act exten ded the power to award 
damages for the breach of a conven tion right to 
any court that has the power to order payment of 
damages or compens a tion in a civil case.

Equality Act (EqA) 
2010

• The EqA 2010 provides that a person is disabled 
if they have a phys ical or mental impair ment 
which has a substan tial and long-term adverse 
effect on their ability to carry out normal 
day-to-day activ it ies. All employ ers and service 
providers in England, Wales and Scotland must 
follow the EqA 2010.
• A person (A) discrim in ates against a disabled 
person (B) if:

(a) A treats B unfa vour ably because of  
some thing arising in consequence of B’s 
disab il ity, and

(b) A cannot show that the treat ment is a 
propor tion ate means of achiev ing a  
legit im ate aim.

• This prohib i tion does not apply if A shows that A 
did not know, and could not reas on ably have been 
expec ted to know, that B had the disab il ity.
• EqA 2010 s19 deals with indir ect discrim in a tion, 
section 26 with the harass ment of disabled people, 
section 27 with victim isa tion and Part 3 of the Act 
with the provi sion of services.
• The EqA 2010 repealed and replaced the 
Disability Discrimination Act 1995.

Family law remed ies • The Family Law Act 1996 allows non-molestation  
orders and occu pa tion orders to be made in 
respect of ‘asso ci ated persons’ such as married 
persons, civil  
part ners, cohab it ants, relat ives, parties to family  
proceed ings and persons who have or have had an  
intim ate personal rela tion ship.
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• A power of arrest may not be attached to a 
non-molestation order. However, breach of such 
an order without reas on able excuse is a crim inal 
offence and also a contempt of court.
• An occu pa tion order is an order by which the 
court regu lates occu pa tion of the home by 
declar ing a person’s enti tle ment to occupy it, 
prohib it ing someone’s right to occupy it and so on. 
Such orders may be made in respect of asso ci ated 
persons who share, have shared or intend to share 
a dwell ing house as their home.
• It is often said that the Court of Protection 
cannot prohibit the rights of occu pa tion of 
capa cit ated people and cannot there fore exclude a 
joint owner or spouse from a dwelling-house. 
However, there is no case in point.
• A power of arrest may be attached to an 
occu pa tion order and breach of such an order is 
also a contempt of court.

Anti-harassment 
injunc tion

• The High Court and the county court have 
juris dic tion to grant an injunc tion under the 
Protection from Harassment Act (PHA) 1997.
• Section 1 provides that a person must not pursue 
a course of conduct:

(a) which amounts to harass ment of another, 
and

(b) which the person knows or ought to know 
amounts to harass ment of the other.

• An actual or appre hen ded breach may be the 
subject of a claim in civil proceed ings. An 
injunc tion may be made and the court may also 
award damages for (among other things) any 
anxiety caused by the harass ment and any 
finan cial loss result ing from it. (A person who 
pursues a course of conduct in breach of section 1 
also commits a crim inal offence.)

Common law 
injunc tions

It is still possible to obtain a common law injunc tion 
in the context of common law proceed ings for torts 
such as assault, battery, tres pass to the person and 
nuis ance. However, it is relat ively unusual for a 
situ ation not to be covered either by the Family Law 
Act 1996 or by the PHA 1997, eg where the 
beha viour complained of does not amount to a 
course of conduct involving asso ci ated persons.
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Compensation for 
crim inal injur ies

Victims of violent crimes can apply to the 
Criminal Injuries Compensation Authority 
(CICA) for compens a tion. It does not matter  
that a prosec u tion was not brought or that the 
perpet rator could not be held respons ible because 
they were suffer ing from a mental disorder. The 
claim must be brought within two years from the 
date of the incid ent. A respons ible person can 
make a claim on behalf of an inca pa cit ated victim.

Other kinds of legal proceed ings (crim inal)

A remand in custody, bail condi tions and/or term of impris on ment may serve 
to protect an inca pa cit ated person.

Offences relat ing to 
vulner able or 
inca pa cit ated 
persons

• MCA 2005 s44 created an (ambigu ous) offence 
of ill-treatment or wilful neglect. It applies to 
depu ties, donees (LPA or EPA) and anyone who 
has the care of a person who lacks capa city or 
whom the carer reas on ably believes lacks capa city.
• Courts and Criminal Justice Act 2015 s20 created 
an offence for a paid care worker to ill-treat or 
wilfully to neglect an indi vidual for whom they are 
caring. A care worker also includes those with 
mana gerial respons ib il ity and direct ors (of 
equi val ents) of organ isa tions provid ing such care. 
A separ ate offence under section 21 exists in 
rela tion to care providers in respect of serious 
manage ment fail ures giving rise to offences 
commit ted by care providers within their employ.
• Domestic Violence, Crime and Victims Act 2004 
s5 makes it an offence to cause or allow the death 
of a vulner able adult.
• MHA 1983 s127 makes it an offence for an 
officer or employee of an NHS hospital, 
inde pend ent hospital or care home to wilfully 
neglect or ill-treat a person who suffers from or 
appears to be suffer ing from a mental disorder. A 
like offence is commit ted if someone who has 
such a person in their custody or care ill-treats or 
wilfully neglects them.
• The Sexual Offences Act 2003 includes various 
relev ant offences such as sexual activ ity with a 
person with a mental disorder imped ing choice 
and sexual activ ity by a care worker with a person 
with a mental disorder.
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Standard offences Incapacitated persons are also protec ted by the 
general crim inal law (eg the Offences Against the 
Person Act 1861 and public order offences) but the 
like li hood of a success ful prosec u tion may be 
affected by their inab il ity to give evid ence at trial.

Harassment  
and mali cious  
commu nic a tions, 
etc

• PHA 1997 s1 is dealt with above.
• Criminal Justice and Police Act 2001 s42A makes 
it an offence to harass a person in their home.
• The Malicious Communications Act 1988 
provides that persons who send letters, elec tronic 
commu nic a tions or make tele phone calls with 
intent to cause distress or anxiety are guilty of a 
crim inal offence.

• Communications Act 2003 s127 makes it an 
offence to send a message which the perpet rator 
knows to be inde cent, obscene, of a menacing 
char ac ter or grossly offens ive for the purpose of 
causing annoy ance, incon veni ence or need less 
anxiety.
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