




 

 

 

 

 

 

5 April 2017 

 

Dear Ms Newburn 

JM, AMY, JG & MM v Secretary of State for Justice 

Thank you for your letter dated 22 March 2017 concerning the representation of P.  I have 
written this letter after consultation with the new Senior Judge.  

It is disappointing that it has taken over a year (judgment in JM is dated 19 March 2016) for 
the Department to respond.   

It is also disappointing that the first sentence of the last paragraph of your letter seems to 
return to the stance taken in JM by the Department based on its unconvincing evidence about 
what it asserted local authorities could provide in practice. 

You do not quantify the “small number” of local authorities who you say have taken this 
route or given any reason to support the view that it will be a practically available solution in 
many cases.  Rather, the failure of the Department to demonstrate that representation could be 
provided in the cases that have been stayed in accordance with JM, or in a significant number 
of cases, confirms the view reached by the Court that the Department’s evidence in JM on the 
provision of representation had no sound practical foundation. 

The rest of your letter is very short on detail.  However, I understand that the Department 
may have had some discussions with HMCTS staff at the COP about what the Court might be 
able to do.  At the time of writing I and the Senor Judge do not know the detail of those 
discussions and I do not think it appropriate to delay this reply to await replies to our requests 
for information about them. 

You refer to the agreement of Ministers to support the provision of more visitors but you do 
not say: 

• What has been agreed with the Public Guardian and when this was agreed. 
• The number of additional visitors that will be recruited and when they will be in post. 
• What estimates  have been made of the numbers of cases in which visitors could be 

appointed by the Court and so the estimate of numbers that underpins this proposal. 
• The extra funding that has been agreed. 

It may be that this information or some of it has been provided to staff at the COP.  But it is 
impossible to form a sensible view on the impact of this decision of Ministers on the 



information you have provided either in respect of the cases that are stayed let alone in 
respect of the likely numbers of applications that would be made if there was a way of 
progressing them lawfully by P having appropriate representation. 

The next two paragraphs of your letter do not advance the issues beyond the positon that 
existed when judgment was handed down in JM over a year ago. 

Your present position seems to be that: 

• there will be some more visitors who could be commissioned to write a s. 49 report 
(numbers and timing of their availability not disclosed by your letter), 

• there may be some accredited legal representatives (but no suggestions on their 
funding, numbers or the timing of their availability), and 

• there may be a small number (unquantified) of cases in which a local authority can 
find a representative (but no suggestions on how this could be expanded to meet the 
existing and potential case load). 
 

It is not sensible to discuss a “hierarchy” against that background and so in the absence of 
knowledge of what is likely to be available in practice to address the predicted number of 
cases. 
 
As and when the Department provides information that identifies practically available options 
to the judges and the ad hoc committee on the COP Rules they would be happy to consider 
the steps that can be taken to implement them.  No doubt this could start with the use of 
visitors when more detail about that proposal is provided.  But any such consideration would 
have to address the numbers of cases to which that proposal could apply and so the balance in 
which alternative solutions would have to be found.    
 
That committee and the judges are naturally keen to promote the best use of practically 
available solutions and so I am disappointed that I cannot reply more positively to your letter. 
 
On their behalf, I express the hope that Ministers will be able to identify and particularise 
such options and so provide a possible route out of the very unsatisfactory existing state of 
affairs. 
 
 
 
Yours sincerely     

  

 

Vice President of the Court of Protection 


	Letter to Court 22.03.17 (3)
	Dear Ms Newburn

